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MEMORANDUM OPI NI ON
This matter cones before the court upon the notion of plaintiff

United States for summary judgnent (Doc. 41). The parties have
consented to the exercise of plenary authority by the undersigned United
St ates Magi strate Judge pursuant to 28 U.S.C. 8§ 636(c). A hearing was
hel d on May 24, 2005.

Plaintiff United States brought this action against defendants
Peter Erwi n Becker (Becker), Patricia E Becker, A Karsten Becker, and
Peter R. Becker. The government seeks relief from the allegedly
fraudul ent transfers of real property to unlawfully evade the paynent
of $687,216.94 in victim restitution ordered in a crimnal judgnent
i ssued by this court.

Plaintiff alleges the foll ow ng clains:

Count 1: for a declaratory judgnent that the Peter E. Becker and
Patricia Becker Joint Revocable Trust (Becker Revocable
Trust) was the alter ego or nonmi nee of defendants Peter E
and Patricia Becker;

Count 2: fraudul ent transfer of the Burtonwood Manor Condom ni um under
28 U.S.C. § 3304(a)(1), to recover the interest of Peter E
Becker in one-half of the sale proceeds of the property,
$27,756. 49 plus interest;

Count 3: fraudul ent transfer of the Burtonwood Manor Condoni ni um under
28 U.S.C. 8 3304(b)(1)(A), for the sane recovery as Count 2;
Count 4: fraudul ent transfer of the Burtonwood Manor Condoni ni um under

28 U.S.C. 8 3304(b)(1)(B), for the sane recovery as Count 2;



Count 5: fraudul ent transfer of Lot 1 of State Park Estates under 28
U S C 8 3304(a)(1l), for ajudicial sale of the residence and
recovery of one-half of the net sale proceeds;

Count 6: fraudul ent transfer of Lot 1 of State Park Estates under 28
U S C 8 3304(b)(1)(A), for the sanme recovery as Count 5; and
Count 7: fraudul ent transfer of Lot 1 of State Park Estates under 28

U S . C 8 3304(b)(1)(B), for the same recovery as Count 5.
(Doc. 35 at 7-15.) The court has federal question subject matter
jurisdiction, granted by 28 U S.C. 88 1331 and 1345. !

Summary Judgnent St andard

Sunmary judgnent nust be granted, if the pleadings and proffer of
evi dence denonstrate that no genuine issue of material fact exists and
the moving party is entitled to judgnment as a matter of law. Fed. R
Cv. P. 56(c); Celotex Corp. v. Catrett, 477 U. S. 317, 322 (1986); Union
Elec. Co. v. Southwestern Bell Tel. L.P., 378 F.3d 781, 785 (8th Gr.
2004) ("Th[e] Court determ nes whether the evidence, when viewed in the
light npost favorable to the non-noving party, and according it the

benefit of all reasonable inferences, shows that there are no genuine
issues of material fact and that the noving party is entitled to
judgment as a matter of law "). "A fact is ‘material’ if it mght
affect the outcone of the case and a factual dispute is ‘genuine’ if the
evi dence is such that a reasonable jury could return a verdict for the
non-noving party." Scottsdale Ins. Co. v. Tri-State Ins. Co. of Mnn.,
302 F. Supp. 2d 1100, 1103 (D.N. D. 2004).

Initially, the noving party nust denonstrate the absence of an
issue for trial. Celotex, 477 U S. at 323. Once a notion is properly
made and supported, the nonnmoving party may not rest upon the

allegations in its pleadings but nust instead proffer admssible
evi dence of specific facts show ng that a genuine i ssue of material fact

“Except as otherw se provided by Act of Congress, the district
courts shall have original jurisdiction of all civil actions, suits or
proceedi ngs commenced by the United States, or by any agency or officer
t hereof expressly authorized to sue by Act of Congress.” 28 U S.C 8§
1345.



exists. Fed. R Gv. P. 56(e); Howard v. Colunbia Pub. Sch. Dist., 363
F.3d 797, 800 (8th Cir.), cert. denied, 2004 W 2153070 (U.S. Nov. 1,
2004); Krein v. DBA Corp., 327 F.3d 723, 726 (8th G r. 2003).

The court finds that the pleadings, the parties' proffer of

evi dence, and the arguments of counsel establish that there is no
genuine issue of material fact and that plaintiff is entitled to
judgnment as a matter of |aw

Uncontroverted, Material Facts
A Court Ordered Restitution
On Novenber 7, 2000, Becker pled guilty, in this court, to one
count of mail fraud. (Cause 4:00-CR-503, Doc. 20 at 1.) Pursuant to
his plea, Becker was ordered on March 1, 2001, to pay $687,216.94 in
restitution, with a lunp sumpaynent of $200, 000 due on March 15, 2001, 2

and monthly restitution of not |ess than $2,500 per nonth. (ld. at 5-
6.) On May 11, 2001, the United States filed a |ien against Becker’s
real and personal property. (Doc. 42, Ex. 2.)

During this time period, and since 1999, Becker and his wi fe have
been enbroiled in civil litigation brought by Quick Point, Inc., in the
Crcuit Court of St. Louis County (Cause 99C-003885). (Doc. 42, Ex. 3
at 17-18.) During this litigation, Quick Point “froze” all of Becker’s
and his wife's assets. (ld. at 16-18; Ex. 4 at 13.) Eventually, their
assets were “unfrozen,” liquidated, and applied toward the debt owed to
this court resulting in $176,758.09 in paynents and a renai ning debt of
$23, 241. 91. (ld., Ex. 5; 4:00-CR-503, Docs. 25, 27, 31.) As of
February 14, 2005, Becker owes $596,010.89 in restitution, accruing
interest at 4.47% (Doc. 42, Ex. 1.)

After liquidating all financial accounts, Becker’s house and the
condom nium were his only remaining assets. (ld., Ex. 3 at 16-17; EX.
4 at 13.) Becker had no other assets with which to pay his restitution
debt, and his salary prior to his crimnal conviction would not allow

2The court ultimately extended this deadline until April 13, 2001
(4:00-CR-503, Doc. 24.)
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himto pay the $2,500 per nonth, as ordered by this court. (ld., Ex.
4 at 9.)

B. Joi nt Revocabl e Trust

On April 18, 1996, Becker and his wife established a revocable
trust, known and referred to in transfer docunents as the “Peter E.
Becker and Patricia Becker Joint Revocable Trust dated April 18, 1996"
(Trust Agreenent). (ld., Exs. 6, 7.) Becker and his wife were both the
grantors and co-trustees of the revocable trust, and retained control
of the trust assets. (ld., Ex. 6) | f Becker revoked the trust, all
trust property would return to him and his wife as tenants by the

entireties or as joint tenants with right of survivorship. (Ld. at 2.)

On April 18, 1996, Becker and his wife transferred to the revocabl e
trust their interest, as husband and wife, in their home (Lot 1 of State
Park Estates) in WIdwood, M ssouri. (Ld., Ex. 8.) On Cctober 15,
1996, Becker and his son Stephan transferred to the revocable trust
their interest in a condom nium (Burtonwod Manor Condom nium) in
Bal Iwin, Mssouri. (1d., Ex. 10.)

C. Transfer of the House Located in WIdwood, M ssouri

On March 30, 2001, Becker and his wife, as co-trustees of the
revocable trust, transferred ownership of their honme (Lot 1 of State
Park Estates) to Becker's wife for “one dollar and other valuable
considerations,” in an effort to legally extinguish Becker’s interest
inthe parcel. (l1d., Ex. 11.) 1In 2003, the Beckers refinanced the sane
house (appraised at a value of $395 000), and Becker’'s wi fe used




$41,015.80 in equity to pay various debts.® (ld., Ex. 4 at 25-30; Exs.
12-13.)

D. Transfer of the CondominiumLocated in Ballwin, M ssouri
On March 30, 2001, Becker and his wife, as co-trustees of the
revocable trust, transferred ownership of the condom nium to her for

“one dollar and other valuable considerations.” (1d., Ex. 14.) On
February 19, 2002, Becker executed a durable power of attorney granting
his wife the power to control any and all interest he had in the
condom nium (ld., Ex. 15.) On March 22, 2002, Patricia Becker, acting
as both Becker’s spouse and on behal f of Becker as his attorney-in-fact,
sold the condom niumto Carole R Sano netting a profit of $55,512.98.
(ld., Exs. 16, 17.)

The I nstant Mbtion

Inits motion for summary judgnent, plaintiff argues that by nmaking
the transfer of his interest in the house and the condom niumto his
w fe, Becker commtted a fraudul ent transfer as defined in 28 U S.C. §
3304(a) (1), as alleged in Counts Il and V of its first anended
conpl aint (Doc. 35 at Y 45-55, 77-87.) Specifically, plaintiff argues
that the transfer was fraudul ent, because Becker retained an interest
in the house and condom nium until transfer to his wife; the transfer
was nmade after he was ordered by this court to pay a debt; after the
transfers, he was insolvent having no other significant assets to pay
the court-ordered debt; and, he failed to receive a reasonably

3$7,500 went toward settlenment of the civil case against Quick
Point, Inc.; $6,000 went to the Beckers’' son; and the renmmni nder went to
Patricia Becker’'s nother’s estate for repaynment of a | oan. (1d., Ex.
4 at 25-30.) Prior to the refinancing, the Beckers owed a $34, 105. 15
nort gage on the house; after refinancing, the Beckers owed an $80, 000
nmortgage. (ld. Ex. 12.) Defendants did not specifically admt or deny
these facts in their response; therefore, they are deenmed admtted for
t he purposes of the summary judgnent notion. See E.D. Mb. Local R 7-
4.01(E) ("All matters set forth in the statement of [material facts of]
the novant shall be deened admtted for purposes of summary judgment
unl ess specifically controverted by the opposing party.”).
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equi val ent value for the property transfers having been paid only “one
dol | ar and ot her val uabl e considerations.” (Doc. 42 at 7-11.)

Plaintiff also argues it is entitled to summary judgnment on Counts
IV and VIl of its first anended conplaint (Doc. 35, 1 66-76, 98-108)
for transfer of Becker’s interest in the house and the condom ni um under
28 U.S.C. 8§ 3304(b)(1)(B). Plaintiff argues Becker’'s actions violated
this statutory provision, because he failed to receive equival ent val ue
in exchange for the transfers, and he should have had a reasonable
indication that he would incur debts beyond his ability to pay.
Plaintiff alleges that Becker had no remai ning substantial assets after
the real property transfers, and that, prior to his crimnal conviction,
Becker did not receive a wage sufficient to pay the $2,500.00 per nonth
inrestitution. Accordingly, Becker could not have reasonably believed
he would be able to earn a wage sufficient to pay the required
restitution upon rel ease fromprison. G ven these circunstances, Becker
transferred these assets knowi ng that, as his debts becane due, he woul d
be unable to pay for them

In response, defendants argue that the house is not an asset under
statute, because it was held in tenancy by the entireties and is not
subject to collection by the governnment, as it is specifically excluded
fromthe term“asset” under the statute. Defendants allege that, under
M ssouri law, they owned the property in tenancy by the entireties
before the transfer to the revocable trust, and that the subsequent
transfer to the trust did not affect how the property was held.
Therefore, plaintiff was not able to attach the house while in the trust
and cannot attach the house upon transfer to Becker’'s w fe. Mor eover
def endants argue that any exception to the attachnent of property held
in tenancy by the entireties does not apply, because Becker transferred
the property to his wife on Mirch 30, 2001, prior to the tine
plaintiff’s lien attached on May 11, 2001

Def endants al so argue that, even if the house is an asset subject
to attachment, plaintiff cannot establish that the house was not
transferred for equivalent value. Def endants argue that Becker
transferred the house to his wife in exchange for the |liquidation of her
retirement assets to be paid toward Becker’s court-ordered restitution
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Al so, defendants argue that plaintiff is not entitled to summuary
judgnent, because it failed to establish the value of Becker’s interest
in the house.

Wth regard to the condom nium defendants argue that plaintiff
cannot succeed on its claimw thout making Sano, as the purchaser of the
condom nium a party to the suit under Fed. R Cv. P. 19. Mor eover,
def endants contend that plaintiff’s claimfails because Sano was a good
faith purchaser for value; therefore, the transfer is valid. Lastly,
defendants contend there is a genuine issue of material fact as to what
i nt erest Becker had in the condom nium because St ephan Becker owned t he
condom ni um Becker merely co-signed on the | oan, Becker contributed no
money toward the down paynent or nortgage, and Becker and his wfe
recei ved no proceeds fromthe condom ni um sal e.

Inreply, plaintiff argues that it had alien in effect on Becker’s
property when judgnent was entered against Becker on March 1, 2001;
therefore, plaintiff had “attached” Becker’'s property interests before
the property was transferred to his wfe. Plaintiff further argues
that, when the Beckers first purchased the house, it was held in tenancy
by the entireties. However, after transfer to the revocable trust, that
tenancy was severed and the property was held in tenancy in common.
This is so, according to plaintiff, because Becker can take unil ateral
action with respect to the trust res, and the trust has no specific
requirement that property renoved fromthe trust return to the Beckers
in tenancy by the entireties or with any right of survivorship.
Alternatively, plaintiff asserts that, even if the Beckers held the
house and the <condomnium in tenancy by the entireties, the
characteristics of such a holding under Mssouri law still constitute
property subject to attachnent under federal |aw.

Wth respect to defendants’ contention that Becker's w fe agreed
to liquidate her retirement assets in exchange for transfer of the
house, plaintiff contends that the wife's assets were |iquidated by the
Crcuit Court of St. Louis County in a civil suit where she was a naned
def endant, not as val uabl e consi deration. Regarding Sano as a necessary
party, plaintiff argues that it is not required to “seek the renedy of



avoi dance of the fraudul ent transfer of the condom nium” but can el ect
to seek its renmedy against Patricia Becker as the first transferee.

DI SCUSSI ON
The Mandatory Victins Restitution Act (M/RA) allows a federal court
to order a convicted crimnal defendant to nake restitution, in addition
to any additionally inposed sentence. See 18 U. S. C. 8§ 3663(a)(1)(A).

The MVRA provi des the Government authority to enforce victim
restitution orders in the sane manner that it recovers fines
and by all ot her avai |l able neans. 18 US.C 8§

3664(m (1) (A) (i)-(ii) (2000). The Government is authorized
under 18 U. S.C. § 3613(a) (2000) to collect crimnal fines

and restitution "in accordance with the practices and

procedures for the enforcenent of a civil judgnment under

Federal |law or State |aw. " The federal |aw that provides the
practices and procedures for the enforcement of a civil

judgnment is the FDCPA [Federal Debt Collection Procedures
Act]. 28 U S.C. 88 3001-3308 (1994).

United States v. Phillips, 303 F.3d 548, 550-51 (5th Cr. 2002), cert.
deni ed 537 U. S. 1187 (2003).
To this end, the FDCPA provides a mechanism to collect post-

judgnment debts, and specifically provides the United States with a civil
cause of action when a debtor fraudulently transfers property either
before or after the debt is incurred. See 28 U.S.C. § 3304.

A United States v. Craft
Both parties cite United States v. Craft, 535 U S. 274 (2002). In
Craft, a husband failed to pay property taxes for a nunber of years,

resulting in a tax assessnment of $482,446. At the tine the governnent’s
lien attached, the husband and his wife owned real property as tenants
by the entireties. After notice of the lien, the husband transferred
his interest in the tenancy by the entireties property to his wife. The
wi fe subsequently sold the property, and placed one-half of the sale
proceeds in an escrow account in exchange for the |IRS agreeing to
release the lien to effect the sale. Later, the wife brought an action
to quiet title to the escrow funds. 535 U. S. at 276-77.

The government argued that the lien attached to the husband’s
interest in the tenancy by the entireties property and that the |ater
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transfer was fraudulent. The district court granted summary judgnent
in favor of the governnment, finding that the tax lien attached at the
monment of the transfer to the wife, termnating the tenancy by the
entireties and entitling the government to one-half the property val ue.
The Sixth Crcuit reversed, finding that under M chigan | aw t he husband
had no divisible interest in property held by tenancy by the entireties.
1d.

On appeal, the Suprene Court held that the husband s “interest in
the entireties property constituted ‘property’ or ‘rights to property’
for the purposes of the federal tax lien statute.” Id. at 288. In
reaching its holding, the court noted that it nust |look to state law to
determ ne what rights the husband had in the property, and then turn to
federal law to determne if those interests constitute property. Id.
at 278.

The M chigan statute regarding tenancy by the entireties provided
the husband with the follow ng rights:

the right to use the property, the right to exclude third
parties fromit, the right to a share of income produced from
it, the right of survivorship, the right to become a tenant
in common with equal shares upon divorce, the right to sel
the property with the respondent's consent and to receive
half the proceeds from such a sale, the right to place an
encunbrance on the property with the respondent's consent,
and the right to bl ock respondent fromselling or encunbering
the property unilaterally.

Id. at 282.

The court found that Mchigan |aw granted “the nost essential
property rights” to tenants by the entireties. Id. at 283.
Accordingly, the court determned that the tenancy by the entireties
property was “property” capable of being attached by a federal tax lien
agai nst one property owner. |d. at 285. The court found the interest
subj ect to attachnent even though M chigan, like the majority of states,
prevents unilateral alienation of property held in tenancy by the
entireties. Id. at 284-85. In this regard, the court noted its
jurisprudence reflects that the inability to unilaterally alienate
property is not fatal to the government obtaining a lien, and that to
hol d otherw se would “exenpt a rather |arge anpunt of what is commonly
t hought of as property.” 1d. at 284.
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Because the subject matter of Craft relates to tax |Iiens,
def endants argue that the holding is only applicable in that arena, and
not applicable to the type of debt at issue here. The court disagrees.
18 U S.C. 8§ 3613(a) allows the United States to “enforce a judgnment
inposing a fine in accordance with the practices and procedures for the
enforcenent of a civil judgment under Federal law . . . .” 18 U S C
§ 3613(a). The statute further provides that a restitution order under
the MVRA “is a lien in favor of the United States on all property and
rights to property of the person fined as if the liability of the person
fined were a liability for a tax assessed under the Internal Revenue
Code of 1986.~" 18 U.S.C. 8 3613(c);* see also United States v.
Abdel hadi, 327 F. Supp. 2d 587, 601 (E.D. Va. 2004). Thi s
interpretation is further buttressed by 18 U S. C. § 3613(f), which
provi des:

(f) Applicability to order of restitution.--In accordance
with section 3664(m(1)(A) of this title, all provisions of
this section [18 U S.C. 8§ 3613] are available to the United
States for the enforcenent of an order of restitution.

18 U.S. C. § 3613(f).

Therefore, to the extent it is applicable and necessary to the
resolution of the instant notion, the court considers Craft both
instructive and authoritative.

B. Becker’'s Interest in the House

In order to address the summary judgnment notion, it is necessary
to first determne when plaintiff’s lien attached and what interest
Becker had in the house as a matter of law and fact. Cf. Inre diver,
172 B.R 924 (E.D. Mpo. 1994) (“The initial |egal issues are whether the
tax refunds constitute tenancy by the entirety.”).

4(c) Lien.--A fine inposed pursuant to the provisions of
subchapter C of chapter 227 of this title, or an order of restitution
made pursuant to sections 2248, 2259, 2264, 2327, 3663, 3663A, or 3664
of this title, is alien in favor of the United States on all property
and rights to property of the person fined as if the liability of the
person fined were a liability for a tax assessed under the Internal
Revenue Code of 1986. The lien arises on the entry of judgnment and
continues for 20 years or until the liability is satisfied, remtted,
set aside, or is term nated under subsection (b)." 18 U.S.C. 8§ 3613(c).
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Regarding the lien, defendant argues that the date the notice of
lien was filed, May 11, 2001, controls; therefore, the lien attached
after the house was transferred to Patricia Becker on March 30, 2001
Plaintiff counters that the lien attached upon entry of judgment,
March 1, 2001, pursuant to 18 U.S.C. 8§ 3613(c) (“The lien arises on the
entry of judgment”; see note 5, supra); and therefore prior to the
transfer.

As previously noted, 18 U. S.C. § 3613 prescribes civil renedies for
sati sfaction of unpaid fines, and specifically enconpasses orders of
restitution under the MVRA. As plaintiff argues, the governnent’s lien
arose on the entry of judgnent, not at the later notice of filing. To
hol d ot herwi se woul d al |l ow judgnment debtors, with mninmal exception, to
evade attachnent during the period follow ng judgnment and notice of the
lien, and woul d circunvent the authority and purpose of a judgnent |ien.

Accordi ngly, whatever interest Becker had at the tinme judgnment was
entered was subject to the lien

Turning to Becker’s interest in the house, defendants argue that
the Beckers held the house in tenancy by the entireties prior to
transfer to the trust, and plaintiff does not dispute this fact. The
parties are in discord, however, as to what interest the Beckers held
once the property was part of the trust corpus. Def endants mai ntain
that the property continued to be held in tenancy by the entireties.
Moreover, defendants note that 8§ 3301(2)(c) of the FDCPA specifically
excl udes property held in tenancy by the entireties:

(2) "Asset" neans property of a debtor, but does not
i ncl ude- -

(c) an interest in real property held in tenancy by the
entirety, or as part of a community estate, to extent
such interest is not subject to process by the United
States holding a claim against only one tenant or
COo- owner .

28 U.S.C. 8§ 3301(2)(c).
In keeping with Craft, it is necessary to turn to Mssouri lawto
determ ne the parties’ interests.
Tenancy by the entirety is a form of ownership in
property created by marriage in which each spouse owns the
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entire property rather than a share or divisible part. 1In
other words, the husband and wife have unity of interest,
unity of entirety, unity of time, and unity of possession,
and both are seized of the entirety. Mreover, in Mssouri
there is a presunption that both personal property and real
estate, owned by a husband and wife, are held as tenants by
the entirety. This formof title derives fromanci ent common
| aw, and serves the purpose of making it difficult, if not
i npossible, for a creditor of one spouse to reach that
spouse's interest in property held by both spouses as tenants
by the entirety. Tenancy by the entirety is distinguishable
from joint tenancy by one singular characteristic. The
tenancy cannot be destroyed involuntarily by an individual
creditor. And one spouse cannot destroy the entirety w thout
t he express consent of the other spouse.

In re Popkin & Stern, 292 B.R 910, 918 (8th Gr. 2003) (footnotes
omtted).

In the case at bar, the trust agreenent sets forth rights and
duties with respect to the “Grantors” (Peter Becker and Patricia Becker)
and “Trustees” (Peter Becker and Patricia Becker). Plaintiff argues
that Becker’'s rights as trust grantor give himthe unilateral power to
revoke the trust, direct trustees to take any action related to the
trust, renove property fromthe trust, and receive all net inconme from
the trust. (Doc. 42, Ex. 6, at 1-3, 14.) Moreover, plaintiff argues
that the trust does not require that property renmoved fromthe trust be
returned to Becker and his wife as tenants by the entireties or as joint
tenants with right of survivorship. (Ld.) Def endants dispute this
interpretation, and, citing the sane trust provisions, argue that any
property removed fromthe trust was required to be returned to Becker
and his wife in tenancy by the entireties or as joint tenants with right
of survivorship.

“Interpretation of provisions within a contract is a matter of | aw
for the trial court to decide, not a factual issue for resolution by the
jury.” Hougland v. Pulitzer Pub. Co., Inc., 939 S.W2d 31, 33 (M. C.
App. 1997); accord Bydalek v. Brines, 29 S.W3d 848, 856 (M. C. App.
2000) (“[Clonstruction of a witten contract is ordinarily a question

of law, not of fact.”). Neither party offers facts or suggestions that
the trust is sonmehow anbi guous, and “[a] nere difference of opinion as
to the proper interpretation of the contract does not render the
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contract anbiguous as a matter of law” Principal Miut. Life Ins. Co.

v. Karney, 5 F. Supp. 2d 720, 729 (E.D. Md. 1998).
The rel evant provision states:

ARTI CLE ONE. During the lifetinmes of both Gantors, and
during the lifetinme of the survivor Gantor after the death
of the first of themto die, Gantors, or said survivor, may,
at any tine and fromtinme to tinme, transfer other property
to this trust. During the lifetines of Gantors, or of the
survivor G antor after the death of the first of themto die,
Grantor(s) may renove property fromthis trust, revoke this
trust in whole or in part, and/or anmend any or all of the
provi sions of this Trust Agreenent, but upon the death of the
last of Gantors to die, the provisions of this Trust
Agreement shall becone irrevocabl e and unanendabl e. However,
any revocation and/or anmendnment shall be made by instrunent
in witing duly signed by both or either of Gantors while
both are living, or by the survivor Gantor after the death
of the first of themto die, which said instrunent shall be
delivered to the then duly acting Trustees of said trust;
provided, that in the event of any such revocation, whether
in whole or in part, during the lives of both Gantors,
property which is thereby renmoved from said trust shall be
returned to said Grantors as tenants by the entireties or as
joint tenants with right of survivorship. Any transfer of
property to the trust and any renoval of property fromthe
trust shall be nade by G antor(s) w thout the requirenent of
any specific formal actions. No trustee shall be required
to receive an addition to the assets of the trust w thout the
trustee’'s prior witten consent to the addition.

(Doc. 42, Ex. 6 at 1-2.)

Def endants dispute the governnent's argument that, if Becker
renoved property from the trust, wthout first revoking the trust
itself, he was not bound to return the property to tenancy by the
entireties or joint tenancy with right of survivorship. Defendants note
the specific trust l|anguage stating “During the lifetines of Gantors,
or of the survivor Gantor after the death of the first of themto die,
Grantor(s) may renove property fromthis trust, revoke this trust in
whol e or in part, and/or amend any or all of the provisions of this
Trust Agreement . . . .” Specifically, defendants interpret the use of
the parenthetical plural in “Gantor(s)” as reflecting that either both
grantors together or one of the grantors if the other is deceased can
revoke or anend, not that either grantor can act unilaterally prior to
t he death of the other.
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A cl ear readi ng of the trust |anguage, however, reveal s def endants’
interpretation is incorrect. The trust |anguage precedi ng the | anguage
relied on by defendants states “During the lifetinmes of both Gantors,
and during the lifetime of the survivor Gantor after the death of the
first of themto die, Gantors, or said survivor, my, at any tine and
from tine to time, transfer other property to this trust.” Thi s
| anguage i ndi cates what defendants argue: that the grantors together,
or the sole-surviving grantor, may take a specific action. The next
provi sion of the trust, however, (which states the authority to renove
property fromthe trust, revoke the trust, or anend the trust) speaks
simlarly to a situation where both grantors are alive or one is dead;
however, the provision does not retain the sanme relevant |anguage
(“Gantors, or said survivor, may”), but instead provides that
“Grantor(s) may.” This distinction reflects purposeful drafting; the
pl ain | anguage of the later provision evidences an intent to allow
either grantor to exercise his or her right to revoke the trust, renove
property, or amend the trust unilaterally.

VWhile the trust provision allows either Becker or his wife to
renove property fromthe trust, revoke the trust, or amend the trust at
any tine, any revocation or anmendnment nust be made in witing (by one
or both grantors), and any property renoved upon revocation nust be
returned to tenancy by the entireties. See id. (“[P]rovided, that in
the event of any such revocation, whether in whole or in part, during
the lives of both Gantors, property which is thereby renoved from said
trust shall be returned to said Grantors as tenants by the entireties
or as joint tenants with right of survivorship.”). Wth regard to
property renoved that is not predicated on revocation, the trust states
that “[a]ny transfer of property to the trust and renpoval of property
fromthe trust shall be made by Grantor(s) w thout the requirenent of
any specific formal actions.” See id.

Invoking the maxim expressio unis est exclusio alterius (the
expression of one thing is the exclusion of the other), the court finds
the trust |anguage attenpts to discern between renoval subsequent to
revocation, and renmoval with no condition precedent, by clearly stating
“that in the event of revocation” property needs to be returned to a
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form of holding with survivorship rights. Excl udi ng renmoval w t hout
prior revocation in | anguage prescribing how property shall be returned
upon renoval, and then specifically stating renoval of property shal
be made with no “specific formal action,” is neaningful and shoul d not
be di scount ed. Cf. Kansas City Life Ins. Co. v. Wlls, 133 F. 2d 224,
227 (8th Gr. 1943) (“Contracts nmust be construed as witten.”).
Plaintiff also asserts that Becker had the right to unilaterally

revoke the trust, direct trustees to take any action related to the
trust, unilaterally renove property fromthe trust, and receive all net
income fromthe trust, consistent with a tenancy in comon. Article Two
of the trust provision states in pertinent part: “During the lifetines
of both Gantors, and during the lifetinme of the survivor Grantor after
death of the first of themto die, all of the net incone of the trust

shall be distributed to G antor(s), or in such manner as G antor(s) my
designate fromtime to tine . . . .” (ld. at 2-3.) Mreover, as a
grantor, Becker had an expressed ability to unilaterally “direct the
Trustees to take or to omt taking any action in regard to sales,

i nvestnments, or retention of assets, or any other matter relating to the

adm nistration of [the] Trust . . . .” (1d. at 14.)
In In re Stanke, 234 B.R 439 (WD. M. 1999), husband and w fe
owned property as tenants by the entireties. 1d. at 440. The couple

each established separate trusts and transferred the property to their
respective trusts. 1d. at 440-41. Contenporaneous with transfer, the
coupl e executed an agreenent purporting to convert all property held in
joint tenancy to that held as tenancy in conmon. Id. at 440. In
hol ding that the property was not held in tenancy by the entireties
after conveyance to the trusts, the court considered, anong other
things, the specific provisions in the trust docunent that were
inconsistent with the characteristics of a tenancy by the entireties,
nanely: either trustee could act on behalf of the trust wthout the
other’s consent; either party could withdraw property from or add to,
the trust without the other’s consent; and either party had the right
to “[s]ell, encunber, |ease, abandon, or di spose of any trust property.”
1d. at 444-45.
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Becker’s rights and obligations under the Trust Agreenent are
simlar in character and scope to those provisions in Stanke that the
court found uncharacteristic of atenant by the entireties. The primary
characteristic of tenancy by the entireties property is that neither
spouse may revoke, termnate, or burden the property unilaterally. See
In re Popkin, 292 B.R at 918. In contrast, a tenant in common is able

to alienate the property wthout the express consent of his or her
spouse. See In re Abernathy, 259 B.R 330, 336 (8th Cr. 2001). The
Trust Agreement makes no specific restraint on Becker’s ability to alter

trust hol dings absent his wife's express consent and, to this extent,
Becker’s rights and obligations in relation to his wife’s are nore in
keeping with that of a tenant in common

Accordingly, the court finds that Becker and his wife held the
house in trust as tenants in common.

Assum ng arguendo that defendants are correct and that they held
the house in trust as tenants by the entireties, the property is stil
an asset subject to plaintiff’s lien under 28 U . S.C. § 3301(2)(c). As
di scussed supra, property held in tenancy by the entireties is not
considered an “asset” for the purposes of the FDCPA, unless “it was
subj ect to process by the United States hol ding a cl ai magai nst only one
tenant or co-owner.” 28 U S.C. § 3301(2)(c).

Inthis case, plaintiff held a lien on Becker’s property interests
upon entry of judgnment (March 1, 2001). And, as set forthin Craft, one
party’'s interest in tenancy by the entireties property can constitute
property for the purposes of attachnent depending on the property rights
t he i ndi vidual debtor is granted under state law. Craft, 535 U S. 288.

In their response, defendants cite Bolton Roofing Co., Inc. v.
Hedrick, 701 S.W2d 183 (M. C. App. 1985). In Bolton, defendants
husband and wi fe owned property as tenants by the entireties. 701

S.W2d at 184. They transferred this property to a trust, whereby they
were both classified as grantors, husband was the trustee, and husband,
wife and their children were beneficiaries. Id. Subsequent to the
transfer, plaintiff obtained a judgnent against the husband. [1d. The
trust contained a spendthrift provision seeking to limt the ability of
beneficiaries to use trust property, or creditors to attach trust
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property, for the purposes of applying toward an exi sting or anti ci pated

debt . | d. Plaintiff challenged the provision, arguing that it was
invalid under M ssouri |aw because husband was both a grantor and a
beneficiary of the trust. I d.

The court held that the spendthrift provision was valid under the
facts of the case. [d. at 184-85. The court noted that the property
was not subject to attachment of husband’ s tenancy by the entirety
interest prior to transfer to the trust; therefore, the spendthrift
provi sion was not invalid for continuing to bar a creditor fromwhat it
already was unable to do, i.e., attach husband’'s interest in the
property. 1d.

While Bolton is sonewhat anal ogous to this action, its authority
is rather negated in light of Craft and the instant facts. First, a
spendthrift provision is valid in Mssouri “if it restrains either the
voluntary or involuntary transfer or both the voluntary and i nvoluntary
transfer of a beneficiary's interest.” M. Rev. Stat. § 456.5-502. 1.
However, “[w] hether or not the terns of a trust contain a spendthrift
provision, during the lifetime of the settlor, the property of a

revocable trust is subject to clains of the settlor’s creditors.” M.
Rev. Stat. 456.5-505. In the trust at hand, Becker has the express
right to revoke the trust docunent and he is the trust “settlor.” See

(Doc. 42, Ex. 6 at 1-2.) Accordingly, he cannot rely on the spendthrift
provision to prevent plaintiff’s attachnment of trust assets.

In Mssouri, therights of atenant by the entireties include: (1)
the right to possess the whol e, undivided estate, Ronollo v. Jacobs, 775
S.W2d 121, 123 (M. 1989); (2) the right to have the tenancy converted
to a tenancy in comon upon divorce, id.; (3) the right of survivorship,
Cox v. C1.R, 121 F.3d 390, 392 (8th Cir. 1997); (4) the right to one-
half of rents and profits derived fromthe property, id.; (5) the right

to assign interest in the property with the consent of both spouses,
Steffens v. Forbes, 778 S.W2d 22, 23 (Mb. Ct. App. 1989); and (6) the
right to convey the property with the consent of both spouses, Gfford
v. Geosling, 951 S.W2d 641, 644 (Mb. Ct. App. 1997).

On review, the rights afforded tenants by the entireties in

M ssouri are substantively simlar to those afforded tenants in
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M chigan, as outlined in Craft. Subsequently, the rights afforded under
M ssouri |law constitute basic, essential property rights capable of
attachment by the United States. ®°

Accordingly, any property held in tenancy by the entireties was
subject to process against only one tenant (Becker) and not excluded as
an asset under the FDCPA.

C. Becker’'s interest in the Condom ni um

In their response, defendants argue that plaintiff is not entitled
to summary judgnent as it pertains to the condom nium because (1) they
failed to join the buyer (Sano), and that any transfer to Sano under 28
U S.C 8§ 3307(a),% as a third party who paid value for the property, is
valid as to Sano as the transferee, and (2) there is a factual issue as
to Becker’s interest in the property.

Wth respect to Becker’s interest inthe property, defendants argue
t hat Becker nerely co-signed the note for his son to purchase the
condom ni um Becker contributed no noney towards the down paynment or
nort gage, and he received no proceeds fromthe sale. Even assum ng the
foregoing is true, defendants’ argunent does not correctly describe
Becker’s interest in the condom niumduring the relevant tine period.

SDef endants argue that the house may not be subject to attachnent,
as a primary residence is normally exenpt fromtax |levy. See 26 U S.C
§ 6334(a)(13)(B). However, 18 U . S.C. 8§ 3613(a)(1) nakes clear that the
exenptions listed in 26 U S.C. § 6334 do not include 8 6334(a)(13)(B)
for principal residence. See 18 U S.C. 8§ 3613(a)(1) (“[P]roperty exenpt
fromlevy for taxes pursuant to section 6334(a)(1), (2), (3), (4), (5),
(6), (7), (8), (10), and (12) of the Internal Revenue Code of 1986 shal
be exenpt from enforcement of the judgnent under Federal law.]”);
United States v. Jaffe, 314 F. Supp. 2d 216, 227 (S.D.N. Y. 2004), aff’d,

--- F.3d ---, W 1806120 (2d Cr. 2005) (holding that 18 U. S.C. 8§
3616(a) does not exenpt homestead property froma restitution order).
Moreover, at least one court has held the governnent’s lien on a

def endant’s property pursuant to 18 U S.C. § 3613(a) preenpts a state’s
honmest ead exenpti on. See United States v. Lanpien, 89 F.3d 1316, 1320
(7th Gr. 1996), vacated on other grounds, United States v. Lanpien, 132
F.3d 37, No. 96-3337 (7th Cr. Dec. 31, 1997) (unpublished table text).

6(a) “Good faith transfer.--A transfer or obligation is not
voi dabl e under section 3304(b) wth respect to a person who took in good
faith and for a reasonably equival ent val ue or against any transferee
or obligee subsequent to such person.” 28 U.S.C. 8§ 3307(a).
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On Cctober 15, 1996, Becker and his son Stephan transferred
owner ship of the condom niumto the revocable trust. Thereby, Stephan’s
interest in the condom ni um was extinguished. (Doc. 42, Ex. 10.) To
this end, the condominiumis held in the sanme tenancy, and subject to
the sanme legal principles and precedent, as the house. See supra
section B.

In addition, plaintiff is not precluded from sunmary judgnent for
failing to join Sano. Pursuant to 28 U S.C. 8§ 3306(a), plaintiff has
the ability to seek alternative renedies:

(a) In general.--In an action or proceeding under this
subchapter for relief against a transfer or obligation, the
United States, subject to section 3307 and to applicable
principles of equity and in accordance with the Federal Rules
of Cvil Procedure, may obtain--

(1) avoidance of the transfer or obligation to the
extent necessary to satisfy the debt to the United
St at es;

(2) a renmedy under this chapter against the asset
transferred or other property of the transferee;
or

(3) any other relief the circumstances may
require.
28 U.S.C. & 3306(a).

Plaintiff does not dispute that 8§ 3307(a) applies, making the
transfer valid as to Sano. However, plaintiff contends that it is not
seeking any renedy of avoi dance agai nst Sano under 8 3306(a) (1), but is
seeking relief pursuant to 8§ 3306(a)(2) against the property of Patricia
Becker as the first transferee. Accordingly, there is no requirenent
under Fed. R Civ. P. 19 that Sano be joined in order to effect a proper
di sposition. See Fed. R Cv. P. 19 (“A person . . . shall be joined
as a party in the action if . . . the person . . . is so situated that
t he disposition of the action in the person's absence may (i) as a
practical matter inpair or inpede the person's ability to protect that
interest.”).

Therefore, to the extent the house was subject to plaintiff’s |lien
prior to transfer, so too is the condoni nium

-19-



Transfer of the House and Condom niumto Patricia Becker
28 U.S.C. § 3304(a)(1) states:

(a) Debt arising before transfer.--Except as provided in
section 3307, a transfer made or obligation incurred by a
debtor is fraudulent as to a debt to the United States which
arises before the transfer is made or the obligation is
incurred if--

|©

(1)(A) the debtor nmmkes the transfer or incurs the
obligation wthout receiving a reasonably equival ent val ue
in exchange for the transfer or obligation; and

(B) the debtor is insolvent at that time or the debtor
becones insolvent as a result of the transfer or obligation

28 U.S.C. 8§ 3304(a)(1)(A, (B

Applying this statutory provision to the instant facts, the court
finds that the debt unquestionably arose before the transfer was made;
judgnment was entered on March 15, 2001, and the transfer in question
occurred on March 30, 2001. See 18 U.S.C. § 3616(c); see also n.A4,
supra.

Wth respect to value in exchange for the transfer of Becker’s
i nterest, defendants assert that Patricia Becker all owed her retirenent
benefits to be liquidated and applied toward Becker’'s state court debt
in exchange for the transfer of his interest in the house. In support
of their assertion, defendants advert to plaintiff’s statenent of facts
noting that “[a]ll of Peter Becker and Patricia Becker’s financial
accounts were liquidated and delivered to the District Court for
application toward Peter Becker's crimnal debt.” (Doc. 43 at § 10.)

Moreover, defendants argue that Patricia Becker’s deposition
testinony, at a mnimm creates an issue of fact as to whether she
agreed to liquidate her retirement assets in exchange for a 100%
interest in the house. See Doc. 42, Ex. 4 at 21-22. She testified:

Q [What happened to your husbands’s ownership
interest in the house?
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A He relinquished it, literally.
Q And why woul d he have relinquished it?
A Because he | ost that nuch noney. | nean, he | ost

all of nmy noney. He lost ny retirenent fund. He
| ost his noney, his retirenment fund. And he was

the one that put it all in jeopardy. I wasn’'t
asked about this. I didn’t make any such
deci si ons.

Q When the house went from being in you and your

husband’s nane into being in your nane, did you
pay any noney to your husband for any ownership

interest he still had in the house?
A I didn’t have any noney.
Q So you didn’'t pay himany noney --
A No.
Q -- to get the house just put in your nane?
A No. Wiy should | have? Wy should | have even
pai d nmoney? | don’t understand that question.
A Li ke he sold the house to ne? |Is that what you' re trying --
Q Yes.
A No. No.

(Doc. 42, Ex. 4 at 21-23.)

Patricia Becker’'s deposition testinobny does not create a genuine
issue of material fact. She states that Becker relinquished his
interest to her because he lost all her noney and retirement assets.
There is no indication in the testinmony that her retirenent assets were
given in exchange for full interest in the house, and she specifically
states that he lost her retirenment fund.

Additionally, plaintiff proffers documentation supporting its
position that Patricia Becker’'s retirenment assets were attached and
liquidated pursuant to a court order. Patricia Becker was a naned
defendant in an action in the Crcuit Court of St. Louis County. (Doc.
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57, Ex. 18.) As aresult of the circuit court case, Patricia Becker’'s
retirement assets were attached pursuant to an order of attachment, and
subsequently liquidated and paid into this court. See Doc. 42, Ex. 5;
Doc. 57, Ex. 20.

Def endants counter that, as a party to the suit, Patricia could

have legally contested any court-ordered I|iquidation of assets, but
i nstead acqui esced to asset liquidation in consideration for receiving
full interest in the house. They, however, proffer no adm ssible

evi dence supporting this allegation. See Howard, 363 F.3d at 800 (the
non-noving party nust establish facts supporting a genuine issue of

mat erial fact).
The recital on the transfer deeds states that Becker received “one

dollar and other valuable considerations” in exchange for his
transferred interest. (Doc. 42, Ex. 11, Ex. 14.) 28 U. S.C. 3303(b)
provides that a transfer is made for “reasonably equival ent value” “if

the person acquires an interest of the debtor in an asset pursuant to

execution of a power of sale for the acquisition or disposition
of such interest upon default under a nortgage, deed of trust, or
security agreenent.” 28 U S.C. 8 3303(b); see United States v. More,
156 F. Supp. 2d 238, 246 (D. Conn. 2001) (husband' s transfer of interest
in real property to wife for $10,000 was not “reasonably equival ent

val ue” within the neaning of the FDCPA).

It is undisputed that the house was apprai sed for $395, 000, and t he
sale of the condom nium netted Patricia Becker $55,512.98. And, as
previously discussed, defendants have proffered no rel evant evidence
suggesting Patricia Becker relinquished her retirement assets in
exchange for receiving 100% interest in the house and condom nium
Accordingly, there is no showng on the record evidencing that the
transfer of the house or the condomnium was in exchange for a
reasonabl y equival ent val ue.

Regardi ng Becker’s solvency, there is no dispute or evidential
proffer showi ng that Becker was anything other than insolvent when
making the transfer. Prior to the transfer, Becker had no assets except
for the house and the condom nium After transfer, Becker had no
substantial assets to pay his restitution debt, and he failed to nmake
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the full $200,000 paynent due on April 13, 2001. See 28 U S.C 8
3302(a) (“[A] debtor is insolvent if the sumof the debtor's debts is
greater than all of the debtor's assets at a fair valuation.”); 8§
3302(b) (“[D]ebtor who is generally not paying debts as they becone due
is presuned to be insolvent.”).

Accordingly, the transfer of Becker’'s interest in the house and
condomniumto his wife was fraudulent within the nmeaning of 28 U S.C
8§ 3304(a)(1)(A), (B).

Plaintiff alternatively argues that the transfer was fraudul ent
under 28 U.S.C. § 3304(b)(1)(B):

(1) Except as provided in section 3307, a transfer
made or obligation incurred by a debtor is
fraudulent as to a debt to the United States,
whet her such debt arises before or after the
transfer is nade or the obligation is incurred, if
the debtor nmkes the transfer or incurs the
obl i gati on- -

(A) with actual intent to hinder, delay,
or defraud a creditor; or

(B) wthout receiving a reasonabl y
equi val ent value in exchange for the
transfer or obligation if the debtor-—

(ii) intended to incur, or believed or
reasonably should have believed that
he would incur, debts beyond his
ability to pay as they becane due.

28 U S.C. 8§ 3304(b)(1)(B)(ii). This provision mrrors 28 US.C 8§
3304(a)(1)(A), (B), with the exception that it requires a show ng, at
a mnimum that Becker believed “he would i ncur debts beyond his ability
to pay as they becane due.”

G ven Becker had notice of the full restitution debt and notice
t hat $200,000 was due on April 13, 2001, coupled with his adnmtted
i nsol vency after transferring his interest in the house and the
condom nium there is no serious argunent, in fact or in law, but that
he believed that he would incur debts beyond his ability to pay.

Accordingly, the transfer of Becker’'s interest in the house and the
condomniumto his wife was fraudulent within the neaning of 28 U S.C
8 3304(b)(1)(B)(ii)-.
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E. Val ue of Becker's |nterest

The court turns to determne the value of Becker's interest, if
any, in the house and condomnium at the tinme the I|ien attached.
Finding no authority, the issue of property interest for restitution
payments under 18 U. S.C. 8§ 3663(a) appears to be one of first inpression
in the Eighth Crcuit.

1. House

As the court has held above, the house was held in trust by Becker
and wife as tenants in common at the tine the lien was placed on the
property. Under Mssouri law, a tenancy in common is presuned to all ot
equal shares to the tenants in common, absent sone proof to the
contrary, such as one tenant paying a disproporti onate amount of the
purchase price or contrary |anguage in the deed. Mntgonery v. Roberts,
714 S.W2d 234, 236 (Mb. Ct. App. 1986). There is no evidence in the
record rebutting this presunption. Therefore, the court concl udes t hat

the value of Becker’'s interest in the house at the tine the lien
attached was one-half of the total value of the house.

Even if we assune that the house was still held as tenants by the
entireties property after its transfer to the trust, Becker’'s interest
in the house at the tine the lien attached would still be one-half the
val ue. The value of a spouse’s interest in property held as tenants by
the entireties has been held to be an equal division. Inre Gllivan,
312 B.R 662, 666 (Bankr. WD. M. 2004) (“each tenant’s interest in
property held as TBE is equal”); In re Garner, 952 F.2d 232, 236 (8th
Cr. 1991). *“If a husband and wife have unity of interest, unity of

entirety, unity of tine and unity of possession, then each spouse nust
hold an equal interest.” @Gllivan, 312 B.R at 666. Although these
cases deal with determning one spouse’'s interest in tenancy by the
entireties property at bankruptcy, the court finds them persuasive to
determ ne Becker’'s tenancy by the entirety interest in this situation

Therefore, even if the house was still held as tenants by the entireties
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property after its transfer to the trust, Becker’'s interest at the tine
the lien attached was one-half the value of the house.

Therefore, the court will order the sal e of the house, and one-hal f
of the sale price mnus one-half of the nortgage be awarded to
plaintiff, to be applied to Becker's restitution debt, pursuant to
plaintiff’s request for relief. (Doc. 59 at 3.)

2. Condom ni um

Wth respect to Becker’'s interest in the condom nium defendants
assert that Becker essentially held legal title to the property for the
i nterest and benefit of his son Stephan. Becker alleges that he paid
no nmoney toward the condom nium provided his son with no noney for use
in the condom nium and neither he nor Patricia Becker retained any
portion of the proceeds of the sale, giving the noney to Stephan.
Becker further maintains his only interest in the condom nium was as a
co-signer of the nortgage.

Plaintiff acknow edges that Stephan was the nore equitable owner
of the property. However, plaintiff argues this is inmaterial to
establish Becker’s interest, because Stephan had no legal interest in
the property at the tinme of judgnent and subsequent lien. The court
agr ees.

Since the lien attached to the condom nium at the entry of
judgnment, which was March 1, 2001, Stephan held no interest in the
condom nium at that tine, and Becker and his wife held the condom ni um
as tenants in common. Property held as tenancy in comon property is
presunmed to all ot equal shares to the tenants absent contrary evi dence.
Mont gonery, 714 S.W2d at 236. There being no evidence to the contrary,
Becker and his wi fe each held one-half shares in the condom nium There
are no facts to rebut this presunption because neither Becker nor his
wi f e gave any nore contributions to the condom niumthan the other. The
condom nium was sold to a third party at a profit of $55,6512.98, half
of which can be attributed as an interest in property to Becker at the
time the lien attached.

Therefore, pursuant to plaintiff’s request for remedy (Doc. 59 at
2), the court awards one-half of the sale proceeds of the condom nium
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($27,756.49) plus interest at arate of five percent fromMarch 22, 2002
until the judgnent, to be paid towards Becker’s restitution debt.
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CONCLUSI ON

For all the aforenentioned reasons, plaintiff is entitled to
summary judgnment on Counts 2, 4, 5 and 7 of the first anended
conpl ai nt . On Counts 2 and 4, the court orders judgnment against
defendants in the amount of $27,756.49, plus pre-judgnent interest® at
the rate of five percent’ from March 22, 2002, until the date of this
judgnment, plus interest hereafter in the anmobunt provided by 28 U S.C
§ 1961.

On Counts 5 and 7, the court orders a judicial sale of Lot 1 of
State Park Estates through a real estate agent. One-half of the
proceeds of the sale, mnus one-half of the $34,105.15 nortgage
i ndebt edness owed by the Beckers prior to the 2003 refinancing, shal
be applied to the aforesaid crimnal case restitution debt prior to any
other distribution of the proceeds of the sale.

Pursuant to plaintiff's request, Counts 1, 3, and 6 of the first
anmended conpl aint are dism ssed with prejudice.

An appropriate Judgnment is issued herewth.

D e,
“u \t d-..! e

RO Y
A, Ko . flees

DAVI D D. NOCE
UNI TED STATES MAG STRATE JUDGE

Si gned on Septenber 28, 2005.

6See 31 U.S.C. § 3717.

The anmount of pre-judgnent interest is set by the Secretary of the
Treasury. See 31 U.S.C. § 3717(a)(1). The interest rate for March 2002
was five percent. See http://wwwfns.treas.gov/cvfr/index.htm (I ast
vi sited Septenber 28, 2005).
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